William Jarvis testified that two months prior to the
accident, he operated the same bulldozer which was involved
in the accident, and at the conclusion of one of his work
shifts he advised his supervisor that he would not operate
the machine again because of an inoperative cutting clutch,
and a bad brake.  Mr, Jarvis also stated that he could not
shut the engine off from inside the cab by means of the throttle,
and that he had to step out of the cab and onto the machine
crawler to manipulate the fuel pump throttle linkage before
the engine would shut off.  Mr. Jarvis could not recall informing
his supervisor about the throttle condition, and he too
confirmed that he had not previously experienced a throttle
problem with other machines.

Respondent's sole rebuttal to the violation is the
testimony of Mr. Holt, and he advanced several "theories"
as to how the accident may have occurred.  However, he candidly
conceded on cross-examination that his theories "leaves the
throttle linkage out of it completely" (Tr. 86).  The issue
here is whether or not there was a violation of the cited
standard, and the cause of the accident is not the critical
issue.  Since there were no eyewitnesses, and since none of
the witnesses who testified in this proceeding had any first-hand
knowledge as to the chain of events or circumstances which
caused the fatality, Mr. Holt's "theories," do not rebut
the credible testimony by three witnesses which clearly
establishes that the throttle mechanism on the machine in
question did not do the job for which it was intended.

After careful consideration of all of the credible testimony
and evidence adduced in this case, I conclude and find that
the petitioner has established the fact of violation by a
preponderance of the evidence.  It seems clear to me that
the throttle linkage mechanism in question was defective
and malfunctioning, and that the bulldozer engine could
not be shut down by- the usual and normal method of activating
the throttle from inside the operator's cab.  As a matter
of fact, on the very day of the accident, a mechanic could
not shut the engine down by means of the throttle and had
to use the "alternative" method of dropping the blade
to choke the engine.

While I have taken note of the fact that no one actually
tested the old throttle mechanism to determine what actually
caused it to malfunction, on the record here presented
there is more than ample evidence to support the conclusion
that the throttle was defective.  Aside from the mechanic who
arrived at the scene shortly after the accident, operator
James Jones testified that he operated the very same bulldozer
on the shift immediately preceding the accident and could not
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